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EX PAnTE OR LATE FILED

Re: Notice ofEx Parte Presentation
CC Docket 96-45, Western Wireless Corporation
Petition for Designation as an Eligible Telecommunications
Carrier for the Pine Ridge Reservation in the State of South Dakota

Dear Ms. Salas:

On July 9, 2001, Benjamin H. Dickens, Jr. and Mary 1. Sisak of this firm, together with
Dwight Flatt and Jim Jacobs of Golden West Telecommunications Cooperative, Inc. ("Golden
West"), met with Commissioner Kathleen Abernathy and Matthew Brill, her Common Carrier
Legal Advisor, to discuss the above-referenced proceeding.

We discussed the telecommunications services that Golden West provides to residents of
the Pine Ridge Reservation and the federal and state jurisdictional issues raised by this
proceeding, as reflected in the attached materials. In addition, we discussed Golden West's
investments and upgrades to the exchanges serving the Pine Ridge Reservation, such as investing
$6,179,067 in digital switching, fiber optic cable, and other facility upgrades since 1995, as well
as Golden West's plans to invest an additional $2,862,413 during 2001 and $550,000 in 2002 in
further upgrades. Lastly, we reviewed the following maps (copies ofwhich are attached):

• A Bureau ofIndian Affairs topographical map of the Pine Ridge Reservation;

• A set of maps prepared using the Global Positioning System which show the location of
households on the Pine Ridge Reservation and the presence of wire connections from
these households to the public switched network; and N<N1l1~~~ J L

• A map showing the exchange boundaries of the Golden Wes~I8b~~es.· ". ' ... ~-



Magalie Roman Salas
July 10, 2001
Page 2

Pursuant to Section 1.1206(b)(l) of the Commission's rules, 47 C.P.R. Section
1.1206(b)( I), an original plus one copy of this letter are being provided to you for inclusion in
the public record of the above-referenced proceeding.

Sincerely,

<tS:- 'C- 15 a-y
Benj~. Dickens, Jr. i'

cc: Commissioner Kathleen Q. Abernathy (with attachments)
Matthew Brill (w/out maps)

Attachments



GOLDEN WEST TELECOMMUNICATIONS COOPERATIVE INC.

1. The FCC should deny Western Wireless' (WW) petition

A. WW's service is not unique to the Pine Ridge Reservation.

B. WW's pending ETC application at the South Dakota PUC includes the area served by
Fort Randall Telephone Company, which includes part of the Pine Ridge Reservation.

C. FCC dismissed the ETC petition of the Cheyenne River Sioux Tribal Telephone
Authority (CRST) for the study areas on the Cheyenne River Sioux Reservation because
the South Dakota PUC had already designated CRST as an ETC.

2. Golden West has demonstrated its commitment to providing service on the Reservation

A. There are approx. 4,164 households on the Golden West portion of the Reservation.

B. Approx. 95% of the occupied households have a wire capable of providing a
telephone connection to the structure (Approx. 3,956 households)

C. Approx. 73% of the households subscribe to service (Approx. 3,040 households)

D. Approx. 865 customers subscribe to Internet service (644 residential customers and
221 business customers)

3. The Pine Ridge Reservation is a significant portion of Golden West's service area

A Golden West serves a total of 16,207 access lines

B. Approx. 28% of its access lines are on the Reservation (approx. 4,538 lines)

C. Approx. 25% of the GW's cooperative members are members of the Tribe (of 11,555
total members, approx. 2,889 are members of the Tribe)
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June 29. 2001

Magalie Roman Salas, Secretary
Federal Communications Commission
445 12 th St. S. W.
Washington, D.C. 20554

Re:

Dear Ms. Salas:

T"kph"n,' (202) 2')(>-~S')1l

Id'~l'lIpl"r (:!02l 2%-XX I l'

REceiVED

JUN 2 9 2001 EX PARTE OR LATE FJLED
l'tl.8IIIIL Ql ns.-'I.,.......

Western Wireless Corporation Pctitioll for Designation
as an Eligible Tdecomt1lunications (:arrier Clnd for
Relaled Waivers tll Provide Universal ScrVil'e 10 the
Crow Reservation in Montana, CC Doc. No. ()h-45;..1>.".
l)9-1 ~47

Weslern Wireless Corporation Petition for Designation
as an Eligihle TdecOIlUll1l11ic.1lioll, Ccll'rier for tht' Pin,'
I{ id~e Rest:rvation in South Dakl1la. ('C Dot'. No. t)h­

4:'i, DA OI-27g

Petilion of the Stelle Inde~ndent Alliance ,1Ild rhe
Independent Telecollllllunications (irollp for CI
Declaratory Rilling that the Basic llniversill Service
Offt:ring PmvilJt:(] hy Western Wirdes~ in Kansas i~

Suhject to Regulation as Local Exchange Scrvicl" WT
Docket No. (X)-214

On June 28,2001. Mary Sisak and Benjamin Dickens, of BJoostoll. Mordkofsky. Dickens.
Duffy and Prendergasl . representing Golden Wesl Tdephone Cooperative ,1I1e1 D;lvid Cosson
represenrrng Grear Plain., Telecollllllunications, Prnjeci Telephone Company <lnd Rangl' TeJq>htJlll'
Cooperative. /llel wilh Lisa Boehley, Andr~ Ke<tmey. Lind.. Kinney and SUS<tn Sleilll<lll of lhe

Office of General Counsel 10 disCllSS the ahove proceedings. The discussions ctl\'crcd tile "tllltl\"II1~1
subjects:
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Mal-\alil.: Rumall Salas, Jlllle 2<). 2001
WeSlerll Wireless Applicaliolls Oil
Crow alld Pillc Rid~c Rcser-aliolls

The Telephone Company representatives explained that to the extent trihal gOVCrlllllt:lll:i hdVl'
regulatory jurisdictiun uver a non-memher telephone company under the tif';t ~xceptioll to the
general prohihition expressed by the Supreme Court in MOllltUw, ~uch juriS<.lictinn is not exclusiw
and does not contlict with, nor preempt, the alilhority of a stale Commission to act on applicatioll~

for Eligible Telecommunications Carrier (" ETC") designation. Preemption of state jurisdiction
under all modem Supreme Court jurisprudence only occurs where the state i\cliull would inlert"erl'
with a federal, Indian-specitic program. Here there is no contlict hecause Congress determined thOlt
in the normal course states would act on ETC requests. Nor does state action interfere wilh a Irilw',
right to govern itself oecause trihes have no authority from Congress 10 act 011 FIT rl'qllesl~,

A~ an alternative to a IimJing that the state does nor have authority as i\ mailer 01 kdaal l;m,
the question of whether the Commission could find as a mailer of state law Ihal rhe Slilll'
commissiom ill Monr'\l1a and South Dakota do Ilot have jurisdiction 10 regulate lckpholll: sl'lvin'
provided oy non-Indians on the respective reservations was also discussed. We cxpn:sscd thc vil'\\"
Ihat the Commission could in theory, reach SllCh a legal conclusion, althoug.h it would he highly
unusual. We [1ointed Ollt, however. thaI there is nothing in the record to sug~esl that the assertion,
of Jurisdiction oy the two commissions are invalid as .l matler of stille law,

It was also noted thaI in the TIVl'/filJ /(('1'01"/ lIntl Ort/a the Commission refused to disturh till'

South Dakota PlJC's ETC designation of Ihe Cheyenne River Sioux Tribal TekpllOllc I\ulllorilv.
Havmg accepted slate jurisdiction in South Dakota to grant ETC designation 10 a trihally owned
carrier llpercHing on its own reservation. a COlllmission finding that Ihe state has 110 authority 10 al"
on an ETC application suomitted hy a non-Irihal company for another reservaliol1 would conflici willi
its previous action.

The recent decisiolls or the Supreme Court in I1lkill.wl/ Tr(l(ling Co., 1111". \', .'tillr/('\' alld
Nt VlItlo I'. /fie/.:.\ were discussed. In Afl.:ill.\wl Ihe Court found that the Navajo Nalioll Ulliid 1101

impoSt: <In hotel occupancy tax Oil non-Illcmoers on non-Indi.tn fee land. Tile ('(lurl nOll'd Ihill Illl'
Ii rst exception to the general rule of MOl1lulI(/. which perm its trihal n:gulat ion of III 1I1-1I1l:11I1Jl'1" \\iIP

cnter inlll consensual rclaliollships with fhe Intll', was not applicahle hec.lIIsl' I1L'IlIll'r till' !I\lll" 11111 Ih

guesls have cnteretl slldl a relationship.

We stated Ihat a necessary implication 0" the Afkill.wlfI case is that whatever relationship
Western Wireless may have cOllsentetJ to wilh fhe frihal governmellls could not form" hasis for
frnding that thc trioes have exclusive regulalory jurisdiction preempting slate regulalion 01 servin'
provided 10 non-trioal member customers, espccially those living on fee lands. In this regard Wl'
also nOled that hecause Western Wireless is C1 COlll1l10n carri~r, il C4innol refll.''ie 10 provitle .\crVln' III
anyone in il.s licensed service ar~l, wherher or f10l Ihey arc Illcmhers of the (rille. ilnd Ih'll t/lis
ohligation docs not depend tlpO" deslgnarion of Eligihle Telecomllluniccllions (:aITicr stallls, hill 1.\ ;1

condition of ils colllmon carrier license. If Wcslern Wireless is prescnlly refusing III pw\<i(k' 1'-'
servIce III non-lIlemhcrs, such refusal is inconsistent wilh its license ohligalioll.s, MOrl'O\'l'r Slid) ;1
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M;ll-:;Ih~ Roman S;llas. .11111": 2'), 2(1(\1
WCSlnll V"'lr.:kss Apphl:;IllOlI~ 011

Cfl1\l :lIld Pille Rld~c Rcs..:rvallolls

refusal 10 serve non-members does not bolster its argument that the state doc:,; 1101 IltlVl' IlIli\dinilln.
hecause its ohligation to serve the entire puhlic exists whethe.r or not it is an ETC. .

We also discussed the recent de<.:isioll of [he l/ .S. Supreme Court ill Nnmlll I'. Hid.' in
relation to the 1990 decision of the South Dakota Supreme Court in SOUlII Dalmftl \'. Spo"t'd /J01".\t'

upon which Western Wireless relies. Bolh cases involved Ihe authority of nOIl-trihal law
enforcement officers to enter a reservation ill reganJ to crimes or suspected crimes Cllllllllillcd off ,hl'
reservation. The South Dakota court had found the entry was unauthorize4:1 in that South Dakotil had
not complied with requirements of Puhlic Law 28010 establish its jurisdiction on the reservation. III
Hid.\", the Supreme COllrt found that the trihal court had no authority to try state gal\l~ warden ... ,-",
trespass. The Court found that Congress has not removed states' inherent jurisdiction 011

reservat ions with re~ard to off-n::~ervati(ln violatiolls of state law. 111 Iht: cOllr~t' of i IS decisioll. 1/11'

Court l'l11pha\17.tXl the very limited authority of Irihal govCrllIlll'IlIS 10 rq;ulClll' 1l1111-l1ll'1l1hl'l '.

Whether or not Hid,,' effectively sllpcrsc(ks the rational in Spo/l('d I/on(', Ihl' Slluth l>al\\lI.I
Supreme Court itself in its subsequent (kcisioll in C//(')'('",,(' Ri\'(',. Sioux Trilw \', /'"Mic IJtili/it'.1

CO/1/1II;,I,lioll, J99IJSD 00. ("CRST") found that the South Dakota Public Uliljtie~ C0I11111I\Sltln
("SDPlJC~) was fully within its rights to rdust: to authorize liS West (now <)wcsl) III trClllsler illl
exchange located on Ihe Standing Rock Reservat ion. If S/,o"l'(l 1-101'.'(' mc.lllt Ih;lI t11l'rl' W;1S 110 "lil1l'
illithorrty over ldcpholle cOl1lpanit::s oper,uing on reservations, tht:: Court could nlll hilVl' rl'adll'd Jill'

decisillll it did in CRST.

Tile checkerboard nature oftht: land holdings on Ihe Reservations was discussed, durrn~

which the telephone company representatives expressed the view that it was not possihk [II han'
sf'p.:lr;\lt' tederal and state ETC designatiolls for fhe areas within the reservation houndaries
represellling trust and fee lands, respectively, There was also discussion or Ihl' Il1l~anin~ or Ihl' klll1

-Jurisdiction~ in Section 214(e)(1l) or the I\cl. and wh~th~r that term ~ncolllpas:--l'd ollly
circlllll:--tances where a state COlllllllssion's jurisdiction was completely 1;1cking, OVl~r .. carrier Till'
telephone n;prc~nlatives expressed the view Ih"l at a Illinillllllll, a stale cOlllmission 1Il1lsi /lave
authority to granl ETC designation, such as in Montana, hut reitcrcltcd thilt whik' other cl~Jll'l'l'" I"

slate rc~ulatory iHllhority could theordically l:ontlict wilh Iribal regulation, thai could nlll 1l~:CIll III

Ihese ca:--es involving ETC dcsigmllion, hel:allSC tribal regulcllion cannot CX(l~rl(1 [0 LTC dt'si~mll illll
under the Act. Wherl' \tiltes have h~cn prCl'l1lpll.'(l. it is ill cases such ilS MI,.'\("(tll('/'(/ A{III1'//(' Wlll'l\'

the state \Ollg,/H to enforce game lilWS directly conflicting wilh trillal gan1l' L\w:-- l'nal:ll'd il.\;1 p;lrl Il~

a trihal specific federal progrrllll 10 prlllllor~ rccr~tional hunting ilnd rishin~.

In nr<kr 10 prcwnl forulIl shopping, the rIVe!!;!, Rl'POI1 (/Ild On/a spl'.(ilil'S Ihal ETC'
applIcations may 110t he filed with Ihe COIllIIJ;,ss;orl if a stille aPll/ic<ltion has previously h~'n fill'd,
Western Wireless asserted in an ('x 1'01'/(' Ihat it had 1ll0ditie<1 its pending SOllth l>alwlCI clpplic;lIillll let

clilllinat~ Golden West and Great Plains from Ih~ reql1~sted service area, II w;" nOlt'tll/lill hlrt

Ran(lall T~kphone Company, which also serves on Ihl: Pine I{iclge l{escrv,llilHL was slill ilh"/lllkd III
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Ma~alu.: ROlllall S<lI;IS. JUIII: 2'). 200 I
Weslern Wlrdes<; Applic;1I10llS 011

Crow alld Pillc Ridv,c Rcscrya\lolls

(he South Dakota application. The Telephone COlllpHny represenlatives '1lso ~xpresSt:d the vit'w 'h"1

both the federal and state applications for ETC designation rcsteclupon .1 showing of provision 01111.'

supported services descrihed in the COlllmission':-. ruh::s, thai whatever add itional features Westl'rn
Wireless might offer on the Pine Ridge Reservation that it did nol offer elsewhere in the slale. Wl'!l'

irrelevant to the question of duplicate applic.ations.

Finally, we explained that state authority over the service fur which Western Wireless seeks
ETC designation is not restricted hy Section 132 of the Act. because the service involves II station
which does not "ordinarily" move as that term is used in Section 3(28) of the Act with the result
that the service is not lllohile. A sample of the Tdular Phonecell unit was demonstrated.

At staff request. the representatives of Golden Wesl agrt.'t:d to providl' for the rl'CU1l1

additional data concerning its provision of telephone servi~c on the Pine Ridge /{csl'!"\';Ilioll.

If lhere .In: any questions in Ihis maller, ple<lse COlllaCI one of the IIndersigncd. Two copies
of this Ictler are provided for each proceeding rcferenced.

Sincert:ly yours

&nj'llllin H. Dil,;kcns
Mary J. Sisak
Hlooston, Mordkofsky, Dickens.
Duffy and Prendergast
2026590830

cc: Li~ B<lChley
Andrea Kearney
Linda Kinney
S1IS<1I1 Stei Illan
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Attachment A

DOCUMENT OFF-LINE

This page has been substituted for one of the following:

~ oversize page or document (such as a map) which was too large to
be sca;;d into the ECFS system.

o Microfilm, microform, certain photographs or videotape.

o Other materials which, for one reason or another, could not be scanned
into the ECFS system.

The actual document, page(s) or materials may be reviewed by contacting an
Information Technician at the FCC Reference Information Center, at 445 1ih Street,
SW, Washington, DC, Room CY-A257. Please note the applicable docket or
rulemaking number, document type and any other relevant information about the
document in order to ensure speedy retrieval by the Information Technician.


